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FOREWORD 


During recent public discussion, congressional debate, and hearings 
on Senate Resolution 8, relative to the implementation of the North 
Atlantic Treaty, questions have repeatedly been raised about the pow- 
ers of the President to send Armed Forces outside the United States. 
In order that the Congress and the American people may have before 
them a careful review and analysis of the President’s power from the 
Executive point of view, I asked the executive departments to prepare 
the study which follows. The publication of this study by the Com- 
mittee on Foreign Relations and the Committee on Armed Services 
does not imply either the acceptance or the rejection of its conclusions 
which must rest on their own persuasive power. 

Tom Connatiy, Chairman. 

Frervary 28, 1951. 
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POWERS OF THE PRESIDENT TO SEND THE ARMED 
FORCES OUTSIDE THE UNITED STATES 


I. Tue Question 


It is contended that the President does not have the power at the 
present time to send the Armed Forces abroad in the interest of the 
United States, unless there is prior authorization by the Congress. 
This view has been widely asserted in recent months. (See 97 Con- 
gressional Record 58ff, January 5, 1951; 97 Congressional Record 
531ff, January 22, 1951; S. Res. 8, 82d Cong., Ist sess., January 8, 1951; 
H. J. Res. 9, 82d Cong., 1st sess., January 3, 1951.) 

It is the purpose of this memorandum to determine whether the 
President has the power to employ the Armed Forces of the United 
States abroad under present circumstances, with particular reference 
to Korea and the North Atlantic Treaty, and to Raia the extent of 
such power and the objectives for which it may be exercised. 


II. Summary or Conciustons 


A survey of the authorities leads to the following conclusions: 
The President was acting lawfully and constitutionally in send- 
ing troops to Korea in response to the resolution of the United 
Nations. He will be acting lawfully and constitutionally if he 

sends troops to Europe to implement the North Atlantic Treaty. 
The President’s powers in this connection are derived from those 
ortions of the Constitution which make him the Commander in 
hief of the Army and the Navy of the United States, which give 
him special responsibilities in the field of foreign affairs and which 
impose upon him the duty to take care that the laws be faithfully 
executed (Constitution, art. IT, sec. 2, clause 1; art. II, sec. 2, 

clause 2; art. IT, see. 3). 

In addition to these specific grants of authority the courts have 
recognized that the President, as that branch of the Government 
vested with the “Executive power” (ibid., art. IT, sec. 1), has certain 

owers in the field of foreign affairs which are not conferred expressly 
ty the Constitution but are derived from the fact that the United 
States is a sovereign nation, with rights and obligations under the 
law of nations. In the field of foreign affairs the courts have called 
the President the “sole organ of the Nation.” (U. 8S. v. Curtiss- 
Wright, 9). U. S. 304, 318ff; see Cunningham v. Neagle, 135 (U. S. 
1, 64 (1889). 

While the see has power to declare war, to raise and support 
Armies, to make rules for the Government and regulation of the land 
and naval forces, and other powers important and necessary to the 
conduct of foreign policy and to the defense of the United States 
(Constitution, art. I, sec. 8, clause 11; art. I, sec. 8, clause 12; art. I, 
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sec. 8, clause 13; art. I, sec. 8, clause 14), these powers are not to be so 
construed as to curb or cripple the powers of the President as Com- 
mander in Chief. (See Swain v. U. S., 28 Court of Claims, pp. 
173, 221.) 

In time of war, the powers of the President as Commander in 
(is00)} full and complete (Flemming v. Page, 9 How., p. 615 

850) ). 

The power to declare war, which is vested in the Congress by the 
Constitution, does not impair the authority of the President, in the 
absence of a declaration of war, to do all that may be needful as Com- 
mander in Chief to repel invasion, to repress insurrection, and to use 
the Armed Forces for the defense of the United States (7he Prize 
Cases, 2 Black 635, 666 ff.). 

Since the Constitution was adopted there have been at least 125 
incidents in which the President, without congressional authorization, 
and in the absence of a declaration of war, has ordered the Armed 
Forces to take action or maintain positions abroad. These incidents 
range from the war against the Barbary pirates in Jefferson’s time, 
to the occupation of Iceland under President Franklin D. Roosevelt. 
In many instances of this character the President has acted in accord- 
ance with the general opinion of Congress or has sought congressional 
ratification later. Many such incidents, however, have not been re- 
ferred to Congress at all. 

While the most numerous class of these incidents is that involving 
the protection of American property or American citizens in foreign 
lands, many of them—such as the intervention in Texas in 1845 and in 
Mexico in 1917, the intervention in Panama in 1903-04, the dispatch 
of troops to Iceland in 1941—are not concerned with the interests of 
individual citizens but with the general defense of the United States 
or the protection of some national interest or some concern of Ameri- 
can foreign policy. ; 

In addition to this power to use the Armed Forces for the defense 
of the country and its foreign policy interests, the President has the 
authority and the duty to carry out treaties of the United States. 
Treaties, duly approved, are the law of the land and it becomes the 
President’s duty to “take care that they be faithfully executed” as 
laws (Constitution, art. II, see. 3; Ware v. Hylton, 3 Dall. 199 (1796) ; 
U.S. v. Schooner Peggy, 1 Cr. 103, 110 (1801). 

The President has discretion to decide what measures, within the 
sphere of his constitutional powers, shall be adopted to carry out the 
purpose of a treaty. (See Ware v. Hylton (supra), at p. 272; 5 
Wheaton, appendix, note I, 26.) He does not depend on implementing 
legislation when the purpose of the treaty can be served by something 
that he has the power to do. (See Taft, W. H., Our Chief Magistrate 
and His Powers, 1916, pp. 85-88, 98-99.) The President can go beyond 
implementing legislation in order to carry out a treaty (Taft, idem. 
pp. 93-94; see also Works of Alexander Hamilton (J. C. Hamilton, 
edition) VII, 76 ff, Chariton v. Kelly, 229 U. S. 449, 473 (1912)). 

In sending Armed Forces to carry out a treaty, the President does 
not have to have the statutory authorization of Congress. (See Taft, 
op. cit. p. 88; President Tyler, in Richardson J. E., Messages and 
Papers of the Presidents, IV, pp. 317-318.) 
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In the case of Korea, the President, by virtue of his powers as 
Commander in Chief, acted to carry out recommendations made by 
the Security Council in accordance with the Charter of the United 
Nations—a treaty to which the United States is a party. The United 
Nations Participation Act of 1945, which was adopted to implement 
this treaty, does not prohibit the President from acting as he did 
with respect to Korea. 

It has been contended that section 6 of this act forbids the President 
to make Armed Forces available to the Security Council unless, in ac- 
cordance with article 43 of the Charter, special agreements with re- 
spect to such forces have been entered into with the Security Council 
and approved by the Congress. As is well known, Russian opposition 
has prevented the making ‘of : any such agreements between the members 
of the United Nations and the Security Council. 

Section 6 of the United Nations Participation Act, however, does 
not prevent the President, in the absence of such agreements, from 
sending troops to carry out recommendations of the Securi ty Council. 
The language of the act does not, by its terms, attempt to interdict 
action which the President may take by virtue of his own power and 
responsibility in foreign affairs. If the act were construed to pro- 
hibit such action, it would nullify the intended purpose and effect of 
the treaty it is supposed to implement. 

With respect to Europe, the President has authority to send troops 
there not only because of the defense needs of the United States, but 
also because of the purposes and objectives of the North Atlantic 
Treaty. The legislative history of the ratification of this treaty nega- 
tives the thought that prior congressional authorization is necessary 
before troops can be sent to Europe. The Mutual Defense Assist- 
ance Act of 1949 implements the treaty with respect to the provision 
of equipment, material, and services, but contains no limitations upon 
the power of the President in other respects. 

The magnitude of our present problems in world affairs makes it 
clear that whatever the respective constitutional powers of the Presi- 
dent and the Congress may be, there is great need for close collabora- 
tion and cooperation. It will be impossible for the President to carry 
out for any long period of time the objectives of our foreign policy 
without appropriations and authorizing legislation of various kinds 
from the Congress. The circumstances of the present crisis make any 
debate over prerogatives and power essentially sterile, if not danger- 
ous to the success of our foreign policy. Congressional approval 
has been sought and obtained with respect to the major elements of 
our foreign policy since 1945. This has not created any limitations 
on the powers of the President. It has created an atmosphere in 
which cooperation and collaboration on both sides are expected, and 
are, therefore, more necessary than ever before. 


III. Discussion 
A. INTRODUCTORY 


In approaching this field of constitutional law it should be noted 
that the Constitution does not clearly and explicity define the respec- 
tive powers of the President and the Congress in the field of military 
and foreign affairs. While the Constitution allocates certain large 
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powers in general terms to one or the other, it does not prevent con- 
flicts between them. Such conflicts have been common in American 
history and of tremendous political and historical importance to the 
country. Over the years certain defined patterns of conduct have 
grown up based upon the actions taken by the President or the Con- 
gress. These acts are not precedents in the legal sense, but in this 
field of constitutional law they have great value in defining the mean- 
ing of the Constitution. 

By the nature of things the courts have not been called upon to 
decide the major conflicts between the President and the Congress 
in this field. Such clashes seldom present justiciable issues. Where 
private rights have been involved, the courts have been very careful 
not to infringe upon the powers of either the President or the Con- 
gress. Where possible, they have side-stepped the issue. Where this 
has not been possible, they have acted almost without exception to 
affirm the views taken by the President as to the extent of his own 
authority. 

It will not be possible, therefore, in this memorandum to cite judi- 
cial authority for some of the major propositions advanced. Some 
of these propositions rest upon the successful exercise of presidential 
power by past Presidents. Others are buttressed by commentators or 
writers in this field, including such founders of the country as Alex- 
ander Hamilton and John Marshall. 

Illustrative incidents may be found throughout the entire range of 
American history since the Articles of Confederation, and this memo- 
randum should not be regarded as an exhaustive treatment of histori- 
cal examples or constitutional authorities, but only as a broad pre- 
liminary survey. 


B. POWERS OF THE PRESIDENT AND THE CONGRESS 


1. Of the President 


The Constitution grants powers to the President which are relevant 
to his authority to send American troops abroad. Similarly, the Con- 
i is endowed with constitutional powers affecting the Armed 

‘orees and foreign affairs which have considerable bearing on the 
subject. 

One of the widest powers conferred upon the President by the 
Constitution is the function of acting as Commander in Chief of the 
Army and Navy of the United States (Constitution, art. IT, sec. 2, 
clause 1). 

It is generally admitted that in time of war the President’s powers 
as Commander in Chief are full and complete. As former Chief 
Justice Hughes has said: 

The power to use an army is coextensive with the power to make war; and 
the army may be used wherever the war is carried on, here or elsewhere. There 
is no limitation upon the authority of Congress to create an army and it is for 
the President as Commander in Chief to direct the campaigns of that army 
wherever he may think they should be carried on. (Hughes, Chas. E., War 
Powers Under the Constitution, 8. Doc. No. 105, 65th Cong., Ist sess. (1917)— 
an address delivered by former Justice Hughes before the American Bar Asso- 
ciation.) ; 

This plenary power as Commander in Chief in time of war has been 
emphasized by Chief Justice Taney in the following words: 


As Commander in Chief he is authorized to direct the movements of the naval 
and military forces placed by law at his command, and to employ them in the 
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manner he may deem most effectual to harass and conquer and subdue the 
enemy. He may invade the hostile country and subject it to the sovereignty 
and authority of the United States (Fleming v. Page, 9 How. p. 615 (1850) ). 


In time of peace the President is just as much Commander in Chief 
as he is in time of war. His power over the Armed Forces remains 
the same. But in time of peace the exercise of that power is directed, 
not at subduing an enemy, but at broader considerations of national 
policy in general. In particular, the peacetime functions of the Com- 
mander in Chief are related to our defense needs and to the responsi- 
bilities of the President in the field of foreign affairs. 

The President bas a preeminent power to conduct the foreign re- 
lations of the United States. This power is not explicitly defined by 
the Constitution, but is derived from various clauses. 

The first of these is the treaty-making power authorizing the Presi- 
dent— 


by and with the advice and consent of the Senate to make treaties, provided 
two-thirds of the Senators present concur (ibid. clause 2). 


Also significant are the powers to appoint and receive ambassadors 
and ministers (ibid., also sec. 3). 

The broad nature of the authority derived from these functions is 
described by the Supreme Court in the following terms: 


In this vast external realm (foreign affairs), with its important, complicated, 
delicate, and manifold problems, the President alone has the power to speak 
or listen as a representative of the Nation. He makes treaties with the advice 
and consent of the Senate; but he alone negotiates. Into the field of negotiation 
the Senate cannot intrude; and Congress itself is powerless to invade it. As 
(John) Marshall said in his great argument of March 7, 1800, in the House of 
Representatives, “the President is the sole organ of the Nation in its external 
relations, and its sole representative with foreign nations” (Annals, 6th Cong., 
col. 613). The Senate Committee on Foreign Relations at a very early day in 
our history (February 15, 1816) reported to the Senate, among other things, as 
follows: 

“The President is the constitutional representative of the United States with 
regard to foreign nations. He manages our concerns with foreign nations and 
must necessarily be most competent to determine when, how, and upon what 
subjects negotiation may be urged with the greatest prospect of success. For 
his conduct he is responsible to the Constitution. 

“The committee consider this responsibility the surest pledge for the faithful 
discharge of his duty. They think the interference of the Senate in the direction 
of foreign negotiations calculated to diminish that responsibility and thereby 
to impair the best security for the national safety. The nature of transactions 
with foreign nations, moreover, requires caution and unity of design, and their 
success frequently depends on secrecy and dispatch” (U. S. Senate, Reports, 
Committee on Foreign Relations, vol. 8, p. 24). 

It is important to bear in mind that we are here dealing not alone with an 
authority vested in the President by an exertion of legislative power, but with 
such an authority plus the very delicate, plenary, and exclusive power of the 
President as the sole organ of the Federal Government in the field of international 
relations—a power which does not require as a basis for its exercise an act of 
Congress, but which, of course, like every other governmental power, must be 
exercised in subordination to the applicable provisions of the Constitution 
(U. 8. v. Curtiss-Wright Corporation, 299 U.S. 304, 319-20 (1936) ). 


In addition the President’s powers in the field of international 
affairs are enlarged by the constitutional injunction that “he shall 
take care that the laws be faithfully executed” (Constitution, art. II, 
sec.3). This duty extends to executing treaties of the United States, 
which are the law of the land (ibid., art. VI, clause 2), and may in 
certain cases involve the sending of troops abroad. 

81029—51——2 
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It is important to note that the Constitution treats the powers of 
the President very differently from those of Congress. =i 

While the powers of Congress are expressly enumerated and limited, 
the powers of the President are outlined in very general terms. Pro- 
fessor Corwin says: 


Article II is the most loosely drawn chapter of the Constitution (Corwin, E. S., 
The President ; Office and Powers, 3d ed. 1948, p. 2). 


The first sentence of article II states that— 


The executive Power shall be vested in a President of the United States of 
America. 

There has been much debate as to whether these words constitute 
a grant of power or whether they are merely a description of the 
functions of the President. Whatever the merits of this debate may 
be with respect to the domestic powers of the President, it is clear 
that the words in question have been construed to give the President 
wide powers in the field of foreign affairs. Chief Justice Marshall 
laid the proposition down in broad terms. He did this first in a 
speech made when he was a Member of the House of Representatives 
on March 7, 1800: 


* * * The President is the sole organ of the Nation in its external relations, 
and its sole representative with foreign nations. Of consequence, the demand 
of a foreign nation can only be made on him. 

He possesses the whole Executive power. He holds and directs the force of 
the Nation. Of consequence, any act to be performed by the force of the Nation 
is to be performed through him (5 Wheaton, appendix, note I, p. 26, cited above 
in the excerpt from the opinion of the Court in U. 8. v. Curtiss Wright). 

Marshall followed this up in Marbury v. Madison, when he delivered 
the opinion of the Court: 

By the Constitution of the United States, the President is invested with certain 
important political powers, in the exercise of which he is to use his own dis- 
cretion, and is accountabie only to his country in his political character, and to 
his own conscience. * * * The subjects are political: they respect the 
Nation, not individual rights and, being entrusted to the Executive, the decision 
of the Executive is conclusive. The application of this remark will be perceived, 
by adverting to the act of Congress for establishing the Department of Foreign 
Affairs. This officer (the Secretary of State), as his duties were prescribed by 
that act, is to conform precisely to the will of the President: he is the mere 
organ by whom that will is communicated. The acts of such an officer, as an 
officer, can never be examinable by the courts (Marbury vy. Madison, 1 Cr. 187, 
165-166 (1803) ). 

The bearing which these concepts have upon the authority of the 
President to send troops abroad will be discussed more fully below. 

2. Of the Congress 

The powers of the Congress which have a bearing on this subject 
are the power to declare war (Constitution, art. I, sec. 8, clause 11), 
the power to raise and support armies (ibid., clause 12), the power 
to gion and maintain a navy (ibid., clause 13), and the power to 
make rules “for the Government and regulation of land and naval 
forces” (ibid., clause 14). 

Furthermore, the power of Congress to “lay and collect taxes” to 
“provide for the common defense” (ibid., clause 1)—the power of the 
urse—generally determines the size and character of the Armed 
‘orces. 
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The Congress also has power, under article I, section 2, clause 18 
of the Constitution, to make laws to carry into effect the treaty-making 
power, which is shared by the President with the Senate (ibid., art. IT, 
sec. 2, clause 2). 

From time to time these various powers have been appealed to as 
restricting, or as affording the Congress the power to restrict, the 
authority of the President with respect to sending troops abroad. 
Examples of historical conflicts between those powers and the powers 
of the President will be treated more fully below. 

It is important to note that the provisions of the Constitution hav- 
ing to do with the State militia are not applicable to the present 
situation. Congress and the President both have powers with respect 
to the militia (ibid., art. I, sec. 8, clauses 15 and 16: art. IT, sec. 2, 
clause 1), but it has been held that the Constitution prohibits the 
militia from being used outside the United States (29 Ops. Attorney 
General, 322; see Hughes, Op. Cit. pp. 6-7). Today, however, the 
Army of the United States, the Reserves, and the National Guard 
have taken the place of the old State militia system. 


C. GROUNDS FOR PRESIDENTIAL ACTION IN SENDING TROOPS ABROAD 


1. General constitutional limitations 


While the Presidential powers mentioned above are very broad, 
they are, of course, not without limits. The President may not obvi- 
ously use his power as Commander in Chief to overthrow the Consti- 
tution or destroy the laws of the United States. In Fx parte Milligan 
(4 Wall, 2 (1866)) the Supreme Court held that neither Congress 
nor the President, acting pursuant to their war powers, could abro- 
gate the Bill of Rights, specifically the guarantees of grand-jury 
action and petit jury trial in the fifth and sixth amendments, in an 
area where the civil courts were in full operation. 

Furthermore, it seems clear that the President may send troops 
abroad only in the interests of the United States or for the protection 
of the rights of its citizens. 

2. Protection of United States citizens or their property abroad 

In the absence of war or organized hostilities, and without con- 
gressional authorization, the President has frequently ordered the 
armed forces of the United States to protect United States citizens 
or their property abroad. 

In one notable instance this authority was challenged in the courts. 
In 1854 Lieutenant Hollins, commanding the U. S. S. Cyane, bom- 
barded the city of Greytown, Nicaragua, and burned most of it to 
the ground, in retaliation against a revolutionary government that 
had refused to make reparation for damage and violence done to citi- 
zens of the United States located there. The property destroyed by 
this bombardment included the belongings of one Durand, who upon 
his return to the United States sued Hollins for damages. Hollins 
demurred, pleading that he had acted pursuant to the orders of the 
President and the Secretary of the Navy. Mr. Justice Nelson of the 
Supreme Court, sitting as trial judge in the second circuit, decided 
for the defendant. The case did not reach the Supreme Court. 

Several passages in the court’s opinion are of interest. They have 
been cited by authoritative commentators, and clearly express ac- 
cepted doctrines in this field. 











8 POWERS OF THE PRESIDENT REGARDING ARMED FORCES 


As the executive head of the Nation, the President is made the only legitimate 
organ of the general Government, to open and earry on correspondence or 
negotiations with foreign nations, in matters concerning the interests of the 
country or of its citizens. It is to him, also, the citizens abroad must look for 
protection of person and of property, and for the faithful execution of the laws 
existing and intended for their protection. For this purpose, the whole executive 
power of the country is placed in his hands, under the Constitution, and the 
laws passed in pursuance thereof; and different departments of government 
have been organized, through which this power may be most conveniently 
executed, whether by negotiation or by force—a Department of State and a 
.Department of the Navy. 

Now as it respects the interposition of the Executive abroad, for the protec- 
tion of the lives or property of the citizen, the duty must, of necessity, rest in 
the discretion of the President. Acts of lawless violence, or of threatened vio- 
lence to the citizen or his property, cannot be anticipated and provided for; and 
the protection, to be effectual or of any avail, may, not infrequently require the 
most prompt and decided action. Under our system of government, the citizen 
abroad is as much entitled to protection as the citizen at home. The great 
object and duty of government is the protection of the lives, liberty, and property 
of the people composing it, whether abroad or at home; and any government 
failing in the accomplishment of the object, or the performance of the duty, is 
not worth preserving.” 

* *~ + 7 7 * : 

* %* * The question whether it was the duty of the President to interpose 
for the protection of the citizens at Greytown against an irresponsible and 
marauding community that had established itself there, was a public political 
question, in which the government, as well as the citizens whose interests were 
involved, was concerned, and which belonged to the Executive to determine; and 
his decision is final and conclusive, and justified the defendant in the execution 
of his orders given through the Secretary of the Navy (Durand v. Hollins, 4 
Blatch 451, 454-455 ; (1860) 8 Fed. Cas. 111, 112). 


There have been, in all probability, at least 100 examples of Presi- 
dential action of this sort in which the protection and the interests of 
American citizens or American property abroad has been a factor. 
(For a complete list of all such incidents, see Rogers, J. G., World 
Policing and the Constitution (1945).) So common has this practice 
been that some people have been misled into thinking that the protec- 
tion of American rights abroad is almost the only justification for the 
use of troops abroad in the absence of organized hostilities, and with- 
out the specific authority of Congress. 

But this position is clearly erroneous. 


3. Protection of the honor of the United States 


The President is entitled, without the authority of Congress, to use 
the armed forces outside the United States for purposes more intangi- 
ble than the protection of American citizens or American property. 
For example, in 1856, President Buchanan, without congressional 
authority, approved an attack of American war vessels upon the bar- 
rier forts of Canton, China, in order to avenge an alleged insult to 
the flag. (See Foster, American Diplomacy in the Orient, pp. 225-227, 
cited in Berdahl, C. A., War Powers of the Executive in the United 
States (1920), p. 51.) 

Similarly, in April 1914, President Wilson ordered a force of sailors 
and marines to capture Vera Cruz in Mexico by way of reparation of 
Huerta’s affront to the flag of the United States. This action was 
approved by Congress in a resolution adopted after Vera Cruz had 
been captured. 
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4. Expansion of foreign commerce 


The President has also used the armed forces to open areas to the 
commerce of the United States as was done over a considerable period 
of years in Japan, from Commodore Perry’s expedition in 1853 to 
the participation of the United States naval vessels in the interna- 
tional fleet which bombarded the Japanese town of Shimoneseki in 
1863. These various acts of force had no congressional authority. 
After the success of this intervention in Japan, the Senate ratified 
various treaties with that country. 

Another instance of a similar nature having much the same objec- 
tives was the American participation in 1900 in an international 
expedition to Peking to put down the Boxer Uprising. President 
McKinley, without congressional authorization, ordered 5,000 Ameri- 
can troops to take part in this expedition. Involved was the element 
of protecting American property and American citizens in China, 
but the ultimate objective of the expedition was broader. It was to 
bring about safety and peace in China, and protect rights established 
by treaties or by international law. (See note of Secretary of State 

ay, July 3, 1900, cited in Foster, op. cit., p. 423.) 


5. Defense of the United States 


Such exercises of Presidential authority to protect the honor or the 
prestige of the United States are of less significance in the present 
situation than the incidents in which the President has used his power 
as Commander in Chief for the defense of the United States. 

(a) Doctrine of the prize cases —In The Prize Cases (2 Black 635, 
(1863) ) the Supreme Gourt upheld the authority of the President to 
use the armed forces for the defense of the country without congres- 
sional authority. These cases arose out of steps taken by President 
Lincoln following his inauguration in 1861 and prior to the convening 
of Congress, to deal with the outbreak of the War Between the States. 
Among other acts taken by President Lincoln without congressional 
authority in this period was a blockade of the ports of the Confederate 
States. President Lincoln established this blockade by proclamation 
and enforced it with vessels of the United States Navy. Pursuant to 
this authority a number of merchant ships trying to run the blockade 
were captured, and their cargoes were confiscated. The owners of 
these cargoes sued in the Federal court to recover their value. Under 
international law, citizens of neutral countries may be punished for 
failure to respect a blockade established by one belligerent power 
against another in a war. Citizens of neutral countries are not, how- 
ever, required to respect blockades established in time of peace or for 
other purposes than those of carrying on a war. 

The plaintiffs, in The Prize Cases contended that the President 
could not lawfully establish a blockade of the southern ports because, 
at the time, there was no war between the Federal Government and 
the Confederate States. The Court held to the contrary, on the ground 
that the President was not only authorized but bound to resist hostile 
military forces, and that when he did the condition resulting was a 
war, whether Congress had declared war or not, and whether the war 
was a civil war or an international war. 

Mr. Justice Grier, speaking for the Court, said: 

The Constitution confers on the President the whole Executive power. He 


is bound to take care that the laws be faithfully executed. He is Commander 
in Chief of the Army and Navy of the United States and of the militia of the 
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several States when called into the actual service of the United States. He has 
no power to initiate or declare a war either against a foreign nation or a 
domestic State. But by the acts of Congress of February 28, 1795 * * * 
and 3d of March 1807 * * * he is authorized to call out the militia and 
use the military and naval forces of the United States in case of invasion by 
foreign nations, and to suppress insurrection against the government of a 
State or of the United States. 


If a war be made by invasion of a foreign nation, the President is not only 
authorized but bound to resist force, by force. He does not initiate the war, 
but is bound to accept the challenge without waiting for any special legislative 
authority. And whether the hostile party be a foreign invader, or States 
organized in rebellion, it is nonetheless a war, although the declaration of 
it be “unilateral” (2 Black 635, 668 (1863) ). 

These cases established that the President, without congressional 
authorization, has all the authority necessary under the Constitution 
to use his powers for the defense of the United States in the event 
ofanattack. If he may resist actual hostilities, it would seem to follow 
that he could anticipate the outbreak of hostilities and dispose the 
forces of the United States to meet such an outbreak. In effect, it 
would seem to be his duty to do so. 

Our history shows this to be the case. In early days there were 
cases when the President sent troops into immediately adjacent terri- 
tory, not as an act of war, and without the authorization of Congress, 
for the purpose of protecting the country. With the improvement 
of means of transportation and communication, the necessity of 
placing armed forces outside our borders for our protection has grown. 

(6) Sending troops to Florida (1818) .—In 1818 the Indians in the 
South were receiving aid and support from the Territory of Florida, 
then a Spanish possession, in making raids upon settlements in our 
Southern States. The Spanish authorities failed to control the sit- 
uation. President Monroe asserted his authority to send United 
States troops into Florida in pursuit of these Indians, and authorized 
Gen. Andrew Jackson to enter Florida for this purpose. General 
Jackson carried out his orders so well that he embarrassed President 
Monroe and his Cabinet, and was reprimanded for his conduct, but 
the authority of the President was not challenged. (See Berdahl, 
op. cit., pp. 65-66.) 

(c) Sending troops to Tewas (1845).—In 1845 President Polk sent 
General Taylor and the American Army across the Nueces River in 
Texas. Texas, at that time, was not a part of the United States, 
although a treaty of annexation had been accepted by Texas and 
was then pending before the Senate. The area between the Nueces 
River and the Rio Grande was in dispute between Texas and Mexico. 
Mexican forces crossed the Rio Grande and attacked General Taylor’s 
troops, thereby bringing on the Mexican War. This act of President 
Polk was vigorously attacked by various Members of Congress, in- 
cluding Senator Calhoun, but the Congress sustained the President, 
by adopting an act that recognized a state of war with Mexico. 

This incident is also cited as an example of the power of the Presi- 
dent to protect a territory in which the United States has an “inchoate 
interest.”” But whatever the status of the territory between the 
Nueces River and the Rio Grande at that time it was clearly not a 
part of the recognized area of the United States. 

(d) Sending troops to Latin-American countries —Under the Mon- 
roe Doctrine, American Presidents have taken a number of measures 
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to intervene in Latin-American countries and to send troops there for 
the purpose of protecting them against the intervention of foreign 

owers. These instances are usually not discussed as examples of the 
residential power to use the armed forces for the defense of the 
country. Yet it is clear that the Presidents themselves have often 
considered them in this light. President Grant’s intervention in Santo 
Domingo (1869-71) is illustrative. Grant negotiated a treaty of 
annexation with Santo Domingo, which was rejected by the Senate. 
Nevertheless, he sent a strong naval force to that island with the state- 
ment that— 


the Government of the United States is peculiarly interested in the exemption of 
the Dominican Republic both from internal commotions and from invasions from 
abroad. 

A number of Senators attacked this action of the President and offered 
a resolution condemning it, but the resolution was laid on the table 
by a large majority. Professor Corwin in commenting on this incident 
remarked that it— 

at least demonstrated the futility of attempting to confine the President’s pro- 
tective function to the mere duty of repelling invasion or immediate physical 
attack. (See Berdahl op. cit. pp. 48-49.) 

(e) Sending troops to Iceland (1941)—The most outstanding 
example, of course, of the President’s power to send troops to outlying 
areas for the defense of the country was President Franklin D. Roose- 
velt’s action in 1941 in sending American forces to Iceland. 

This exercise of the Presidential power is very much in point. Like 
the situation in Korea, or that in Europe today, the government of 
the area involved invited the sending of our troops. 

The Prime Minister of Iceland, speaking for his country as an 
“absolutely free and sovereign state” “entrusted” the protection of 
Iceland to the United States on certain conditions. President Roose- 
velt in his message to the Congress justified his action on the ground 
that this country could not permit Germany to occupy strategic out- 
posts in the Atlantic as bases for eventual attack against the Western 
Hemisphere or against the steady flow of munitions to Britain, which, 
he said, was a matter of national policy clearly approved by the 
Congress in the Lend-Lease Act. 


6. Execution of a treaty 


(a) The doctrine——The President’s authority as Commander in 
Chief to send troops abroad may also be exercised in order to execute 
a treaty. This ground of action is particularly important in the pres- 
ent situation because the sending oh troops to Korea and to Europe is 
appropriate to the carrying out of the purposes of two great treaties 
duly ratified by the Senate, namely the Charter of the United Nations 
and the North Atlantic Treaty. 

It has been established from the beginning that the President must 
carry out a treaty as the law of the land. John Marshall, in his 
famous speech in the House of Representatives in 1800, laid the doc- 
trine down very clearly. He said: 

He [the President] is charged to execute the laws. A treaty is declared to 


be a law. He must then execute a treaty where he, and he alone, possesses the 
means of executing it (5 Wheaton, appendix, note I, 26). 
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This doctrine received judicial confirmation in Ware v. Hyiton 
(3 Dall. 199 (1796) ). This case stands for the proposition that a duly 
ratified treaty overules or nullifies a conflicting act of a State legis- 
lature even without an explicit reference thereto. Each Justice of the 
Court gave a learned opinion in this case. Mr. Justice Iredell, in his 
opinion, stated that a treaty— 
is valid and obligatory, in point of moral obligation, on all, as well on the legis- 
lative, executive, and judicial departments (soe far as the authority of either 
extends, which in regard to the last, must, in this respect, be very limited), as 
on every individual of the Nation, unconnected officially with either; because 
it is a promise, in effect, by the whole Nation to another nation, and if not in 
fact complied with, unless there be valid reasons for noncompliance, the public 
faith is vinlated (ibid., p. 272). 

One of the powers which the President has to carry out the “moral 
obligation” of a treaty is his power as Commander in Chief. Where 
necessary he may use this power by sending troops abroad. The 
clearest example of this is, perhaps, the sending of troops to Cuba 
under the Platt amendment. 

(6) Under the Platt amendment.—A treaty between the United 
States and Cuba, after the Spanish-American War, provided that— 

The Government of Cuba consents that the United States may exercise the right 
to intervene for the preservation of Cuban independence, and the maintenance 
. a eRe adequate for the protection of life, property, and individual 
iiberty, 

A revolution broke out in Cuba. President Roosevelt sent an Amer- 
ican Army and Navy to Cuba to maintain law and order. William 
eee ‘Taft was then Secretary of War and he describes this incident 
as follows: 


I advised the President that this treaty, pro tanto, extended the jurisdiction 
of the United States to maintain law and order over Cuba in case of threatened 
insurrection, and of danger of life, property, and individual liberty, and that 
under his duty to take care that the laws be executed this was “a law” and his 
power to see that it was executed was clear. Events followed quickly our in- 
vestigation and recommendations, and I was obliged to ask for the Army and 
Navy by authority of President Roosevelt to institute a provisional govern- 
ment, which lasted nearly 2 years. It restored order and provided a fair-elec- 
tion law, conducted a fair election, and turned that government over to the 
officers elected under the constitution of Cuba. There were some mutterings 
by Senators that, under the Platt amendment, Congress only could decide to 
take action. However, the matter never reached the adoption of a resolution. 
Congress appropriated the money needed to meet the extraordinary military 
and naval expenditures required, and recognized the provisional government in 
Cuba in such a way as to make the course taken a precedent. (Taft, op. cit., p. 
88). 


(c) Under the treaty with Colombia.—Another example is offered 
by President Cleveland’s intervention in Panama in 1885. In a treaty 
of 1846 the Government of Colombia (then New Granada) had guar- 
anteed to the United States that the right-of-way across the Isthmus 
of Panama should be open and free, and the United States in return 
had guaranteed to protect the neutrality of the Isthmus and the 
sovereignty of Colombia over it (Treaties, etc., S. Doc. No. 357, 61st 
Cong., 2d sess., vol. 1, p. 312). Civil war broke out in Colombia, 
and Cleveland sent troops to keep open the passage across the Isthmus. 
There was no congressional authorization for this act. President 
Cleveland explained to Congress that it was taken under the treaty 
and “in aid of the sovereignty of Colombia” (message to Congress, 
December 8, 1885. Richardson, op. cit. VIIT (p. 326) ). 
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In 1901, 1902, and 1903 President. Theodore Roosevelt sent troops 
to Panama to protect this same treaty right. 

(d) Treaty need not be explicit—It should be noted that neither 
of these treaties by its terms explicitly required the United States to 
send troops. Nevertheless, the President, in his discretion, found that 
the purposes of the treaty could best be served, in the particular cir- 
cumstances confronting him, by sending troops. In the international 
field, the President has the duty to carry out not only the letter but 
the spirit of the Nation’s treaties. Otherwise, the foreign policy of 
the United States is likely to be frustrated. 

The Supreme Court in the Curtiss-Wright case (209 U. S. 304) 
clearly laid down these principles of broad interpretation with respect 
to the exercise of Presidential authority in foreign affairs under 
Federal statutes. It said: 


When the President is to be authorized by legislation to act in respect of a 
matter intended to affect a situation in foreign territory, the legislator properly 
bears in mind the important consideration that the form of the President’s ac- 
tion—or, indeed, whether he shall act at all—may well depend, among other 
things, upon the nature of the confidential information which he has or may 
thereafter receive, or upon the effect which his action may have upon our 
foreign relations. This consideration, in connection with what we have already 
said on the subject, discloses the unwisdom of requiring Congress in this field 
of governmental power to lay down narrowly definite standards by which the 
President is to be governed. As this Court said in Mackenzie v. Hare (239 
U. 8S. 299, 311), “As a Government, the United States is invested with all the 
attributes of sovereignty. As it has the character of nationality it has the 
powers of nationality, especially those which concern its relations and inter- 
course with other countries. We should hesitate long before limiting or embar- 
rassing such powers” (ibid., pp., 321, 322). 

If this is the rule with respect to Presidential action in foreign 
affairs under a statute, it must a fortiori be the rule with respect to 
treaties, which are not only laws of this Government, but international 
obligations affecting foreign countries as well. 


7. Occupation of a vanquished enemy nation 

There is another class of circumstances in which the President is 
entitled to exercise his authority as Commander in Chief to send troops 
abroad, and that is to perform functions required or authorized by 
international law. The old law of nations or ius gentium has been 
drawn on by the courts in various cases to define the powers of our 
Government in international affairs. Zhe Prize Cases offer one 
example. 

The most outstanding instance of this type of case is the right of the 
President to use the Armed Forces to maintain the occupation of a 
conquered enemy. 

There is no doubt that under international law the victorious bellig- 
erent may occupy the territory of the vanquished. Whether an occu- 
pation may continue after a treaty of peace depends on the terms of 
the treaty. In the past the purpose of continuing an occupation ufter 
the conclusion of a treaty has generally been to secure the payment of 
an indemnity (1 Oppenheim, International Law, par. 444, 527 (7th edi- 
tion, Lauterpacht 1948) ). But there does not appear to be any logical 
reason against continuing an occupation to enforce any reasonable 
treaty terms. 

The courts have stated that the President can carry out this func- 
tion of occupation by virtue of his powers as Commander in Chief. 
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In Cross v. Harrison (16 How. 164 (1853)), American forces under 
the direction of the President had successfully invaded an area includ- 
ing San Francisco, and the military and naval commander there had 
formed a civil government and imposed duties on imports. The Court 
said at page 190: 

No one can doubt that these orders of the President, and the action of our 
Army and Navy commander in California, in conformity with them, was accord- 
ing to the law of arms and the right of conquest, or that they were operative until 
the ratification and exchange of a treaty of peace. 

It appears always to have been assumed not only by the courts, but 
by the Congress as well, that the President can authorize the Armed 
Forces to carry out such an occupation. There is no direct statuto 
authority for the present occupations in Germany and Japan, although 
the Congress has acquiesced in, if not ratified, the Presidential action 
in occupying those areas, by various statutes (see 58 Stat. 593) : 

Appropriations for the Military Establishment for the fiscal year 1945 shall be 
available * * *: for expenses in connection with the administration by the 
Army of occupied areas; * * #* 


—_ 


Similar language is contained in Public Law 759, Eighty-first Con- 
gress, second session, paragraph 619. As examples of appropriations 
for civil functions “in connection with the government or occupation 
of certain foreign areas,” see Public Law 327, Eighty-first Congress, 
first session, and Public Law 759, Eighty-first Congress, second session. 

The following cases in the Supreme Court involved questions result- 
ing from the successful wartime invasion of enemy territory by the 
United States at the direction of the President: Cross v. Harrison, 
supra; Fleming v. Page (9 How. 605 (U. S. 1850) ) ; Lettesdorfer v. 
Webb (20 How. 176 (U.S. 1857) ) ; The Grapeshot (9 Wall. 129 (U.S. 
1869) ) ; and Dooley v. U. S. (182 U. S. 222 (1901)). (See also 183 
U.S.) In some of these cases annexation followed invasion, but the 
President’s power to direct invasion and occupation is hardly greater 
when annexation follows than when it does not. The decision in each 
vase required the tacit assumption by the Court of the right of the 
President as Commander in Chief to unilaterally direct occupation of 
territory invaded by us in time of war. 

A corollary of this authority is the right of the President to take 
such action, as Commander in Chief, as may be necessary to protect 
occupation forces and maintain the occupation, if it is threatened by 
hostile powers. It stands to reason that if occupation troops are 
attacked or endangered, the President may reinforce them or take such 
other action as may be needed to meet the danger. This consideration 
is of some importance in relation to the aggression in Korea, and the 
possibility of aggression in Europe. 


D. CONGRESSIONAL LIMITATIONS ON THE POWERS OF THE PRESIDENT TO 
SEND TROOPS ABROAD 


The question arises whether the Congress in the exercise of its 
powers can constitutionally limit or curb the exercise by the President 
of his powers to send troops abroad in pursuit of the legitimate 
objectives discussed above. 


1. By virtue of congressional powers over the armed forces 


It may be well to consider first the powers which the Congress has 
over the armed forces. 
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(a) Power of the purse.—lt is obvious that the power of Congress 
over eee is very great, and that, if the Congress fails to 
provide suflicient money for defense, the armed forces may be inade- 
quate to the responsibilities which the Commander in Chief may wish 
to impose on them. 

(b) Power to govern and regulate armed forces.—At times it has 
been argued that the power of the Congress to make rules for the 
Government and regulation of the land and naval forces (Constitution, 
art. I, sec. 8, clause 14) enables the Congress to limit the exercise of 
the Presidential power as Commander in Chief. This contention has 
been firmly rejected by the courts. It was well stated by the Court 
of Claims in Swaim vy. U.S. (28 Court of Claims 173, 221) (affirmed, 
165 U. S. 553 (1897)) : 

Congress may increase the Army, or reduce the Army, or abolish it altogether ; 
but so Jong as we have a military force Congress cannot take away from the 
President the supreme command. It is true that the Constitution has conferred 
upon Congress the exclusive power “to make rules for the government and regu- 
lation of the land and naval forces’; but the two powers are distinct; neither 
ean trench upon the other; the President cannot, under the disguise of military 
orders, evade the legislative regulations by which he in common with the Army 
must be governed; and Congress cannot in the disguise of “rules for the govern- 
ment” of the Army impair the authority of the President as Commander in Chief. 

This statement does not, of course, define the area of the President’s 

authority as Commander in Chief. In the Swaim case there was a 
omen statute providing for courts martial. The President 
established a court martial of his own to try the Judge Advocate 
General. This court martial was not established in accordance with 
the statute. However, the statute did not expressly prohibit it. In 
deciding the case the Court of Claims held that it would not construe 
the statute to conflict with the action of the President. 
' (1) Selective Service Act of 1940: In 1940 the Congress enacted a 
geographical limitation on the use of United States troops abroad. 
Both the act of August 27, 1940, dealing with the Reserves (Public 
Res. 96, 54 Stat. 858, 859; 50 U. S. C. App. 401), and the Selective 
Service Act of 1940 (Public Law 783, September 16, 1940, 54 Stat. 
885, 886, 50 U.S. C. App. 303 (2) ), provided that persons called there- 
under into the land forces of the United States could not be employed 
beyond the limits of the Western Hemisphere except in the Territories 
and possessions of the United States. 

On July 7, 1941, President Roosevelt notified the Congress that 
pursuant to agreement with the Government of Iceland and the Gov- 
ernment of Great Britain he had sent American troops to Iceland 
( vol. 87, Congressional Record, July 7, 1941, pp. 5841-5842). Whether 
the troops sent included any inducted or cathe! up under the statutes in 
question is not clear, but it is significant that the Presidential notifica- 
tion did not attempt to justify the action on the ground that no such 
inductees had been sent. Few people were bold enough to claim that 
Iceland, which is only 700 miles from Europe, and east of the Azores, 
lay in the Western Hemisphere. 

This territorial limitation on the use of troops was suspended in 
1941 (act of December 13, 1941, c. 571, sec. 3, 55 Stat. 799, 50 U.S. C. 
App. 731) and is no longer in effect. 

(2) Lend-Lease Act and Neutrality Act of 1939: Another example 
of conflict between Presidential action and congressional policy is pro- 
vided by the controversy over the use of naval convoys in the Atlantic 
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in 1941. In adopting the Lend-Lease Act, the Congress had added a 
provision reading as follows: 

Nothing in this Act shall be construed to authorize or to permit the authoriza- 
tion of convoying vessels by naval vessels of the United States (act of March 
11, 1941, c. 11, sec. 3 (d) ; U.S. C. A,, title 22, sec. 411 (d) ; 55. Stat. 31). 

The statute also had a provision (sec. 3 (c)) referring to the Neu- 
trality Act of 1939: 


Nothing in this Act shall be construed to authorize or to permit the authoriza- 
tion of the entry of any American vessel into a combat area in violation of 
section 3 of the Neutrality Act of 1939. 

Under the Neutrality Act (U.S. C. A., title 22, sec. 441), the Presi- 
dent was to define “combat areas” by proclamation. He did not so 
define the North Atlantic area in which the convoying later took place. 
Consequently, the use of naval vessels in the North Atlantic did not 
violate the Neutrality Act. 

The Lend-Lease Act contained a further provision intended to curb 
the use of the armed forces. This was section 10, which reads: 

Nothing in this Act shall be construed to change existing law relating to the 
use of the land and naval forces of the United States, except insofar as such use 
relates tothe * * * noncombatant purposes enumerated in this Act. 

None of these provisions were regarded by the President-as a limita- 
tion on his power to use the Navy in the North Atlantic area or send 
troops to Iceland and Greenland and other places. The provisions 
of the act were not flat prohibitions. They merely asserted that the 
act itself, which had to do with supplying war materials to other 
nations, should not be construed as an authorization for the use of the 
armed forces of the United States. Obviously, there were other 
circumstances entering into the situation. The President might feel 
that the defense needs of the United States authorized the use of the 
armed forces to resist Nazi warfare in the Atlantic, regardless of the 
objectives of the Lend-Lease Act. 

There were some attempts, nevertheless, to read these provisions of 
the Lend-Lease Act as a limitation on the President’s authority. (See 
vol. 87, Congressional Record, p. 5841 ff., July 7, 1941.) 

However, whether or not President Roosevelt actually violated 
either the selective-service law or the Lend-Lease Act by his use of 
the armed forces in 1941, there was plenty of support in the Senate 
itself for the view that these statutes could not constitutionally curb 
his power. The argument was made that since the direction of the 
armed forces is the basic characteristic of the office of the Commander 
in Chief, the Congress cannot constitutionally impose limitations 
upon it. This view had been expressed in the Senate as far back as 
1922, when Senator Reed, of Missouri, suggested that the Congress 
could make the President bring home certain troops then stationed 
in Europe. Senator Borah had replied: 

We could not make the President do it. He is Commander in Chief of the 
Army and Navy of the United States; and if in the discharge of his duty he 
wants to assign them there, I do not know of any power that we can exert to 
compel him to bring them home. We may refuse to create an army, but when 


it is created he is the Commander (vol. 64, Congressional Reeord, December 27, 
1922, p. 933). 


During the debate in the Senate in 1940 on the Selective Service 
Act, several of the older Members took the position that the Congress 
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could not constitutionally gs the President from sending the armed 

forces out of the Western Hemisphere. Senator Lodge, who sup- 
orted this limitation, was answered by Senator Ashurst in the fol- 
owing words: 

I fear the Senator’s amendment is what we call a brutum fulmen, a harmless 
thunderbolt, though it is a provision which should be in this bill. I am of the 
opinion that the present Chief Executive, or any other Chief Executive, would 
be inclined to respect an expression of this sort by the Congress, incorporating 
into the bill certainly the legislative wish and hope, the expression of our opinion 
that drafted troops should not be sent to Europe to participate in the wars of 
Europe, but such an expression is not legally binding on the Executive (vol. 
36, Congressional Record, August 26, 1940, p. 10896). 

Senator Wiley supported Senator Ashurst : 


Why is the Senator from Arizona correct? Because, under our form of gov- 
ernment, the Executive is given constitutional powers with which the Legislature 
cannot interfere. We claim as a Legislature that we have constitutional powers 
with which the Executive cannot interfere. We have had example after example 
of the Executive power in the use of the Army. It seems to me that while we 
can suggest to the President that it is well to take a certain course, at the same 
time there is no need of our trying to give the impression to our boys and to our 
citizens that that language is of any legal effect (ibid.). 


Senator Ashurst had ample authority for his statement. President 
Taft laid it down flatly that Congress may not interfere with the 
powers of the President, when he wrote: 


In the first place, it is clear that Congress may not usurp the functions of the 
Executive by an appointment to office, by pardoning a criminal, or one accused 
of crime, by initiating or making a treaty, by providing for the reception of par- 
ticular ambassadors, and thus recognizing a foreign government, or by forbidding 
or directing the movements of the Army and Navy. [Italics supplied.] (Taft 
25 Yale Law Journal 599, 606 (1916).) 

On at least two occasions President Wilson ignored congressional 
enactments that interfered with his power in foreign affairs. (See 
Corwin, E. S., The President, Office and Powers (1948), p. 231.) And 
at another time attacked a congressional attempt to intervene in diplo- 
matic relations (Corwin, earlier edition, p. 409). 


a 
¢ 


2. By virtue of the congressional power to declare war 


(a) Effect of the “danger of war” on Presidential power—The 
argument on this point does not rest wholly on the powers of the Con- 
gress over the armed forces. It is often contended that the President 
by sending troops abroad may be bringing the country into the danger 
of war, and that such action is unconstitutional because only the Con- 
gress has the power, under the Constitution, to declare war. This 
argument is so vigorously advanced that it deserves careful examina- 
tion. (See, for example, vol. 87, Congressional Record, July 10, 1941, 
p. 5926.) 

In The Prize Cases in 1862 the minority of the Supreme Court con- 
tended that whatever the powers of the President might be to defend 
the country, he could not create a state of war, in the legal sense, 
without a declaration of war by the Congress. Mr. Justice Nelson 
summarized the views of the minority on this point as follows: 
that the President does not possess the power under the Constitution to declare 
war or recognize its existence within the meaning of the law of nations, which 
carries with it belligerent rights and thus change the country and all its citizens 


from a state of peace to a state of war; that this power belongs exclusively to 
the Congress of the United States and, consequently, that the President had no 
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power to set on foot a blockade under the law of nations (The Prize Cases, 2 
Black, 635, 698). 

This view was overruled by the majority of the Court, and has not 
been law from that day to this. 

Today, however, the contention is not that the President has no 
power to create a legal state of war, but that he has no power to take 
steps which are in his judgment necessary for defense or to the carry- 
ing out of our foreign policy, if those steps may lead to war. This 
argument, in short, is that the constitutional power of the President 
is limited by the possibility that our adversaries may take hostile 
action, even though the conduct of the President is entirely defensive. 
There is no constitutional doctrine to this effect, and there can be none 
if the Nation is to survive. 

The constitutional power of the President obviously extends to sit- 
uations where the risk of war exists as well as to those where it does 
not. Indeed, in such situations it has been exercised in such a way 
as to prevent war, Scholars believe that by such exercise of power 
President Adams prevented a general war with France in 1798, and 
Presidents Jefferson and Johnson averted war with England in 1807, 
and 1868-69. (See McDougall and Lans, 54 Yale Law Journal 181, 
534, at 614 (1945).) 

(6) Limitations on the power to declare war.—The Constitutional 
Convention was quite aware of these problems. The first draft of the 
Constitution gave the Congress the power “to make war.” On August 
17, 1787, Pinckney objected, saying Congress would be too slow “to 
make war.” Mr. Madison and Mr. Gerry moved to substitute “declare” 
for “make,” leaving to the Executive the power to repel sudden at- 
tack. Ona vote, eight States were in favor of “declare,” to one against 
(Rogers, J. F., World Policing and the Constitution (1945), p. 29, 
Berdahl, op. cit., p. 62). 

Thus, the Constitutional Convention trimmed down the war power 
of Congress even before the Constitution was submitted to the States. 

Later on the point came up again, when President Washington 
issued a proclamation of neutrality upon the outbreak of war between 
France and Great Britain in 1793. Senna opponents immedi- 
ately challenged this as being outside the President’s constitutional 
powers. Hamilton replied and, in the course of his argument in favor 
of broad Executive power, he pointed out that while treaties could 
only be made by the President and the Senate jointly, they might be 
suspended by the President alone. He then went on to say: 

This serves as an example of the right of the Executive, in certain cases, to 
determine the condition of the Nation, though it may, in its consequences, affect 
the exercise of the power of the Legislature to declare war. Nevertheless, the 
Executive cannot thereby control the exercise of that power. The Legislature 
is still free to perform its duties according to its own sense of them; though 
the Executive, in the exercise of its constitutional powers, may establish an 
antecedent state of things, which ought to weigh in the legislative decision. 

The division of the Executive power in the Constitution creates a concurrent 
authority in the eases to which it relates (Hamilton, op. cit., VII, 76 ff., cited in 
Corwin, op. cit. (1948), p. 218). 

What Hamilton meant, in plain language, is that the President can 
create an actual conflict which Congress would have to recognize in 
the exercise of its power to declare war. 

Naturally, the Jeffersonian party protested violently against this 
doctrine, and President Jefferson went so far in 1801 as to forbid our 
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warships, which he had sent to the Barbary coast, to take any offensive 
acts against the pirates until Congress formally declared war. ‘This 
aroused Hamilton’s contempt, and in 1801 he wrote: 

But when a foreign nation declares, or openly and avowedly makes, war upon 
the United States, they are then by the very fact already at war, and any decla- 
ration on the part of Congress is nugatory; it is at least unnecessary (Works of 
Hamilton, VII, p. 745; Corwin, op. cit., p. 243). 

Coming down to our own times the idea has been even more bluntly 
and firmly asserted by President Taft in his famous lectures at Co- 
lumbia in 1916. He said: 


The President is the Commander in Chief of the Army and Navy, and the 

_Inilitia when called into the service of the United States. Under this he can 
serder the Army and Navy anywhere he will, if the appropriations furnish the 
yaeans of transportation. Of course the instrumentality which this power fur- 
hishes, gives the President an opportunity to do things which involve conse- 
quences that it would be quite beyond his power under the Constitution directly 
to effect. Under the Constitution, only Congress has the power to declare war, 
but with the Army and the Navy the President can take action such as to involve 
the country in war and to leave Congress no option but to declare or to recognize 
its existence. This was the charge made against President Polk in beginning 
the Mexican War. War as a legal fact, it was decided by the Supreme Court 
in Prize cases, can exist by invasion of this country by a foreign enemy or by such 
an insurrection as oceurred during the Civil War, without any declaration of 
war by Congress at all, and it is only in the case of a war of our aggression 
against a foreign country that the power of Congress must be affirmatively 
asserted to establish its legal existence (Taft, op. cit., pp. 94-95). 

Indeed, the power of Congress to declare war has been very little 
used, compared to the number of occasions on which American armed 
forces have been employed abroad. Congress has declared war five 
times. There are at least four other conflicts which amounted to war 
in the eyes of historians: The Naval War With France (1798-1800), 
the Barbary War (1801-05), the Second Barbary War (1815), and 
the Mexican hostilities of 1914-17. Im these cases the President 
carried on the conflict without a declaration of war. 

(ce) Neutrality statutes—While Congress has seldom had occasion 
to exercise its power to declare war, there is a good deal of weight to 
the view that during times of peace Congress can restrain the Presi- 
dent from using the armed forces, through the enactment of neutrality 
statutes. In 1794 Congress passed our first neutrality act and ever 
since then it appears to be taken for granted that Congress has the 
constitutional power to adopt such statutes (Corwin op. cit. p. 220). 
However, the neutrality laws adopted by Congress have always by 
the nature of the case vested considerable discretion in the Executive. 

The Neutrality Act of 1939 rigorously prohibited various types of 
contact. with belligerent nations, but it only became effective after 
the President by proclamationnamed the belligerent states and found 
that a war existed. Mhathes Casetonsir power conferred upon the 
President by this neutrality act was that permitting him to establish 
“combat areas,” from which areas the statute barred American vessels. 
President Roosevelt used these discretionary powers in such a way as 
not to cut off our assistance to Britain or our convoys in the North 
Atlantic. (See Koenig, L. W., The Presidency and the Crisis (1944), 
ch. IT.) : 

Whatever the power of Congress may be, it is clear that under 
modern conditions any neutrality act will have to leave a wide discre- 
tion in the Executive to adapt to changing conditions. It is not likely 
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that Congress would adopt a neutrality law so comprehensive and 
so rigid as to prevent the President from taking measures, in his 
discretion, to protect the United States against the threats of hostile 
powers. If it did, such an act might well be unconstitutional. This 
point has apparently never been judicially decided or discussed, but 
it seems clear that in the face of a real threat to the security of the 
country the President would be justified in using his powers as Com- 
mander in Chief to protect the United States, even in contravention 
of a duly enacted neutrality law, and the courts would probably sustain 
him. 

Here, however, as in all these matters, it is important to point out 
that the concepts of constitutional power do not provide the final 
answer. The President and the Congress together must cooperate 
to defend and protect the United States. Congress may want to 
outline the general policy for the President to follow, but it must 
be careful not to bind his hands. These are matters of discretion 
and judgment in which public opinion has to be respected and in which 
cooperation among all branches of the Government is essential. 


3. By virtue of the congressional power to enact legislation to imple- 
ment treaties 


The next question of constitutional authority has to do with the 
power of Congress to implement treaties. Does the Congress have 
any power, arising from participation of the Senate in treaty making 
or from clause 18 of section 8 of the first article, to bind the discretion 
of the Executive in carrying out a treaty? Recent speeches seem to 
hint at a doctrine that legislation must ~ enacted in order to carr 
out a treaty, and that the President cannot act either in violation of, 
or beyond the scope of such legislation. This is not a proposition 
for which there appears to be any authority. As we have seen above, 
following Ware v. Hylton, the doctrine is that a treaty is binding on 
the various organs of the Government in accordance with their re- 
spective duties and functions. Professor Corwin puts it this way: 

Treaty provisions are sometimes addressed exclusively to the President, as 
for instance were certain articles of the treaties which resulted from the Wash- 
ington Conference of 1921, and which provided for conference among the high 
contracting parties in named contingencies. The duty of communication thus 
cast upon the President was, obviously, well within his diplomatic prerogative. 
Other treaty provisions, however, are addressed primarily to Congress (Corwin, 
op. cit. p. 237). 

The power to send troops abroad is certainly one of the powers 
which the President may exercise in carrying out such a treaty as the 
North Atlantic Treaty or the United Nations Charter. Since it is 
a power which only he can exercise, provisions of these treaties which 
have to do with such measures of defense may certainly be deemed 
to be “addressed” to the President. 

In the absence of a clear indication in a treaty as to the exact nature 
of the action required to carry it out, there arises the question as to 
which branch of the Government has the duty of interpreting the 
international obligation which it imposes. Is it the Congress or the 
President which must say whether or not the purposes and commit- 
ments of a treaty require the sending of troops abroad? Alexander 
Hamilton clearly expressed the view that it is up to the President to 
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interpret the international obligations arising under a treaty. He 
wrote : 


The President is the Constitutional Executor of the laws. Our treaties, 
and the laws of nations, form a part of the law-of the land. He, who is to 
execute the laws, must first judge for himself of their meaning. In order to the 
observance of that conduct which the laws of nations, combined with our treaties, 
prescribed to this country, in reference to the present war in Europe, it was 
necessary for the President to judge for himself, whether there was anything in 
our treaties, incompatible with an adherence to neutrality (Corwin, op. cit. 


p. 237). 

Certainly in the absence of congressional prohibitions the President 
is entitled to interpret the obligations of the treaty to meet the cir- 
cumstances as they arise and to act upon his own interpretation to the 
extent that it is within his constitutional functions to do so. 


E. POWERS OF THE PRESIDENT UNDER THE UNITED NATIONS CHARTER AND 
THE UNITED NATIONS PARTICIPATION ACT——ACTION IN KOREA 


It now remains to consider the specific actions taken by the Presi- 
dent, under the United Nations Charter, with regard to the aggression 
in Korea, and the proposed sending of additional troops to Europe 
under the North Atlantic Treaty. Each of these great treaties has a 
legislative history of its own, and implementing legislation, all of 
which has considerable bearing upon the application of the general 
principles outlined above. 


1. Provisions of the United Nations Charter 


The action of the Security Council in June 1950 was taken under 
articles 39 and 40 of the Charter. These articles read as follows: 


ARTICLE 39—The Security Council shall determine the existence of any threat 
to the peace, breach of the peace, or act of aggression and shall make recom- 
mendations, or decide what measures shall be taken in accordance with Articles 
41 and 42, to maintain or restore international peace and security. 

ARTICLE 40—In order to prevent an aggravation of the situation, the Security 
Council may, before making the recommendations or deciding upon the measures 
provided for in article 39, call upon the parties concerned to comply with such 
provisional measures as it deems necessary or desirable. Such provisional meas- 
ures shall be without prejudice to the rights, claims, or position of the parties 
com rned. The Security Council shall duly take account of failure to comply 
with such provisional measures. 


Acting pursuant to these articles, the Security Council on June 25 
adopted a resolution calling for the cessation of hostilities in Korea. 
This resolution was not complied with and, on June 27, the Security 
Council adopted another resolution recommending that the members 
of the United Nations render to the Republic of Korea such assistance 
as might be necessary to repel the armed attack and restore interna- 
tional peace and security. 

This was an application of the principle set forth in article 2, sec- 
tion 5, of the Charter, which provides that all members shall give the 
United Nations “every assistance in any action it takes in accordance 
with the present Charter.” The Security Council resolutions were 
an appeal to the member nations to act in accordance with their capa- 


Se to support the Charter and the great principles for which it 
stands. 
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In response to the recommendations of the Security Council, the 
President exercised his constitutional authority and dispatched armed 
forces to Korea. 

It is contended, however, that, because of article 43 of the Charter 
and the provisions of the United Nations Participation Act relating 
to it, he had no authority to do so. 

Article 43 of the Charter spells out the procedure to be followed by 
the member nations in providing the national contingents which the 
Security Council was originally intended to have permanently at its 
disposal. This article reads as follows: 

ARTICLE 43—1. All Members of the United Nations, in order to contribute to 
the maintenance of international peace and security, undertake to make avail- 
able to the Security Council, on its call and in accordance with a special agree- 
ment or agreements, armed forces, assistance, and facilities, including rights 
of passage, necessary for the purpose of maintaining international peace and 
security. 

2. Such agreement or agreements shall govern the numbers and types of 
forces, their degree of readiness and general location, and the nature of the 
facilities and assistance to be provided. 

3. The agreement or agreements shall be negotiated as soon as possible on 
the initiative of the Security Council. They shall be concluded between the 
Security Council and Members or between the Security Council and groups of 


Members and shall be subject to ratification by the signatory statesin accordance . 


with their respective constitutional processes. 


The purpose of this article is obviously to ensure that there will 
be forces which the Security Council can call upon in the event of 
an emergency. The article can hardly be construed to impair or 
modify the powers of the Security Council to make recommenda- 
tions under article 39, or the authority of the Member states to carry 
out such recommendations. 

2. Provisions of the United Nations Participation \|Act 

When the Charter of the United Nations was submitted to the 
Senate for ratification in 1945 a controversy arose concerning the 
method to be followed in “ratifying” the agreements required under 
article 43. On July 27, 1945, the President sent a message from 
Potsdam to Senator McKellar stating: 

* * * when any such agreement or agreements are negotiated it will be 
my purpose to ask the Congress for appropriate legislation to approve them 
(vol. 91 Congressional Record, July 28, 1945, p. 8185). 

Following this Presidential lead, the Senate Committee on Foreign 
Relations found that— 

* * * all were agreed on the basic proposition that the military agree- 
ments (under art. 43) could not be entered into solely by Executive action (S. 
Rept. 717 to accompany S. 1580, November 8, 1945, 79th Cong., 1st sess., p. 6). 

In November 1945, the Senate committee reported the United 
Nations Participation Act to the Senate (Public Law 264, 79th Cong., 
1st sess., c. 583). In its report the committee took the view that the 
agreements required under article 43 were not to be considered as 
treaties, but as matters for legislative sanction by the Congress under 
its constitutional powers with relation to the armed forces. Accord- 
ingly, the committee recommended that Congress approve such agree- 
ments by appropriate act or by joint resolution. The same view was 
taken by the House Committee on Foreign Affairs. 
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The committee apparently anticipated that an effort would be made 
to require the President to go to Congress for approval in every 
instance of the use of cnet force on the request of the Security 
Council. To forestall this crippling requirement, it devised specific 
language exempting the President from congressional control with 
respect to the use of the armed forces, but withholding congressional 
authorization from the commitment of troops or forces beyond those 


specified in the agreements. This language is embodied in section 
6 of the act: 


The President is authorized to negotiate a special agreement or agreements 
with the Security Council which shall be subject to the approval of the Congress 
by appropriate act or joint resolution, providing for the numbers and types 
of armed forces, their degree of readiness and general location, and the nature 
of facilities and assistance, including rights of passage, to be made available 
to the Security Council on its call for the purpose of maintaining international 
peace and security in accordance with article 43 of said Charter. The Presi- 
dent shall not be deemed to require the authorization of the Congress to make 
available to the Security Council on its call in order to take action under 
article 42 of said Charter and pursuant to such special agreement or agreements 
the armed forces, facilities, or assistance provided for therein: Provided, That 
nothing herein contained shall be construed as an authorization to the Presi- 
dent by the Congress to make available to the Security Council for such purpose 
armed forces, facilities, or assistance in addition to the forces, facilities, and 
assistance provided for in such special agreement or agreements. (Public Law 
264, 79th Cong., Ist sess., 59 Stat. 619, 22 U. S. C. 287, sec. 6; later amended 
by Public Law 341, 8ist Cong., Ist sess., act of October 10, 1949, 63 Stat. 734, 
in aspects not relevant to this discussion.) 


The reasons behind this position were stated in both House and 
Senate committee reports in the same language: 


* * * the committee is convinced that any reservation to the Charter, or 


any subsequent congressional limitation designed to provide, for example, that 
employment of the Armed Forces of the United States to be made available to the 
Security Council under special agreements referred to in article 48 could be 
authorized only after the Congress had passed on each individual case would 
clearly violate the spirit of one of the most important provisions of the Charter. 
One of the fundamental purposes of the Charter is to provide forces which will 
be immediately available to the Security Council to take action to prevent a 
breach of the peace. Moreover, if a reservation to this effect were to be adopted 
by the Senate, the very nature of the Charter itself would be changed, and 
further negotiations with the other signatories of the Charter would unquestion- 
ably be necessary. 

Preventive or enforcement action by these forces upon the order of the Security 
Council would not be an act of war but would be international action for the 
preservation of the peace and for the purpose of preventing war. Consequently, 
the provisions of the Charter do not affect the exclusive power of Congress to 
deciare war. 

The committee feels that a reservation or other congressional action such as 
that referred to above would also violate the spirit of the United States Consti- 
tution under which the President has well established powers and obligations 
to use our Armed Forces without specific approval of Congress (S. Rept. 717, 
pp. 6-8). 

Q 


3. Attempts to curb Presidential powers—The Wheeler amendment 
and the Taft amendment 


On the Senate floor opposition to the act was led by Senator Wheeler. 
He introduced an amendment, reading as follows: 


Nothing in such agreement or agreements shall authorize the President, and 
the President shall have no authority, to make available to the Security Council 
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any armed forces to enable the Security Council to take action under article 
42 of said Charter, unless the Congress has by appropriate act or joint resolu- 
tion authorized the President to make such forces available to enable such 
Council to take action in the specific case in which the Council proposes to take 
action (vol. 91, Congressional Record, December 4, 1945, p. 11392). 

He supported this amendment by an argument based on the constitu- 
tional power of Congress to declare war, which, he said, would be 
infringed if the President were to have the authority to send troops 
to the support of the Security Council. The amendment was defeated 
by a vote of 65 to 9. 

Early in the debate Senator Taft had introduced an amendment to 
curb the authority of the United States representative on the Security 
Council. The United Nations Participation Act in section 3 provides 
that the United States representative on the Security Council shall be 
answerable to the President and shall “at all times act in accordance 
with the instructions of the President.” Senator Taft wanted to re- 
quire the United States representative to act according to the direction 
of Congress in any matters pertaining to the use of sanctions or force 
under article 39, 41, or 42 of the Charter (91 Congressional Record, 
pt. 9, p. 1159, November 29, 1945). 

After much debate, Senator Taft modified his own amendment, 
but even after this modification it was defeated (ibid., 1167). 

Senator Taft opposed the Wheeler amendment because, in his view, 
the President already had the power to use troops. without congres- 
sional sanction by virtue of section 3. 

With respect to both these amendments, debate centered on action 
under aetithe 42 of the Charter, which deals with the use of security 
forces provided by the members under article 43. Nothing was said 
that could be construed as a limitation on the President’s constitu- 
tional authority to use troops to carry out other provisions of the 
Charter, or to respond to Security Council action under article 39. 

4. Effect of failure of article 43 on the President’s powers 

It has been argued, however, that the debate in the Senate in 
December 1945 was based on the assumption that the consummation 
of agreements under article 43 is a condition precedent to any action 
by the President in sending any troops whatever. 

The flaw in this argument, however, is that the President has 
authority to use the troops irrespective of the Charter. This is 
authority arising from the Constitution, and may be exercised by the 
President to carry out the foreign policy of the United States, of which 
the Charter is a principal element. 

The United Nations Participation Act does not purport to limit 
or control this general authority. It merely provides that the act 
is not to be construed to authorize the President to send more troops 
under article 42 than are provided for in the a: ent under article 43. 

Article 43 has never been put into effect use of Russian oppo- 
sition, so the act refers to a situation which does not exist. 

Even if the act were construed as a limitation in the narrow circum- 
stances envisaged under articles 42 and 43, it might well prove to be 
ineffective. The fate of similarly worded provisions in the Selective 
Service Act of 1940 and the Lend-Lease Act (see supra) is illustrative. 
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But the main point is that articles 42 and 43 are not the whole of 
the Charter; that the President can act under article 39, and that he 
is under a duty as Chief Executive to see that the great objectives of 
the Charter are carried on so far as it lies within his power to do so. 
All that has been said above concerning the power of the President to 
interpret a treaty, and to execute a treaty when the means of action 
lie in his jurisdiction, confirms such a conclusion. 

The Charter of the United Nations, implemented by the United 
Nations Participation Act, is a great international commitment. It 
is not to be construed like a corporation mortgage. 


F. POWERS OF THE PRESIDENT UNDER THE NORTH ATLANTIC TREATY— 
ACTION IN EUROPE 


The authority of the President to send troops abroad under the 
North Atlantic Treaty presents fewer difficulties than his authority 
under the United Nations Charter. - 


1. Provisions.of the North Atlantic Treaty 


The North Atlantic Treaty is in many of its aspects a defensive 
alliance. Its pertinent provisions are as follows: 


ArticLte 3—In-order more effectively to achieve the objectives of this Treaty, 
the Parties, separately and jointly, by means of continuous and effective self- 
help and mutual aid, will maintain and develop their individual and collective 
eapacity to resist armed attack. 

* * * * & + * 

ARTICLE 5—The Parties agree that an armed attack against one or more of them 
in Burope or North America shall be considered an attack against them all; and 
consequently they agree that, if such an armed attack occurs, each of them, in 
exercise of the right of individual or collective self-defense recognized by Article 
51 of the Charter of the United Nations, will assist the Party or Parties so 
attacked by taking forthwith, individually and in concert with the other Parties, 
such action as it deems necessary, including the use of armed force, to restore 
and maintain the security of the North Atlantic area. 

ArgTIcLE 6—For the purpose of Article 5 an armed attack on one or more of 
the Parties is deemed to include an armed attack on the territory of any of the 
Parties in Europe or North America, on the Algerian departments of France, on 
the occupation forces of any Party in Europe, on the islands under the jurisdic- 
tion of any Party in the North Atlantic area north of the Tropic of Cancer or on 
the vessels or aircraft in this area of any of the Parties. 

: & ~ * * + * 

ArTicLe 11—This treaty shall be ratified and its provisions carried out by the 
Parties in accordance with their respective constitutional processes. * * * 


In the public discussion of the treaty and the debate leading to its 
ratification, attention was concentrated on the kind of measures that 
would have to be taken to provide mutual aid and to exercise the right 
of self-defense in the event of an armed attack. 

It was, of course, recognized that United States occupation forces 
stationed in Germany are part of the defensive strength of the treaty 


nations. This is clearly established by the reference to occupation 
forces in article 6 of the treaty. 
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2. Attempts to curb the President’s powers under the treaty 


In presenting the treaty to the Senate for ratification, the Senate 
Committee on Foreign Relations indicated that the treaty was con- 
firmatory of the powers already possessed by the President, as Com- 
mander in Chief. The committee said: 


Article 5 records what is a fact, namely, that an armed attack within the 
meaning of the treaty would in the present-day world constitute an attack upon 
the entire community comprising the parties to the treaty, including the United 
States. Accordingly, the President and the Congress, within their sphere of 
assigned constitutional responsibilities, would be expected to take all action 
necessary and appropriate to protect the United States against the consequences 
and dangers of an armed attack committed against any party to the treaty. The 
committee does not believe it appropriate in this report to undertake to define 
the authority of the President to use the armed forces. Nothing in the treaty, 
however, including the provision that an attack against one shall be considered 
an attack against all, increases or decreases the constitutional powers of either 
the President or the Congress or changes the relationship between them (S8ist 
Cong., ist sess., 8S. Ex. Rept. No. 8, June 6, 1949, p. 14). 


The committee returned to this proposition in explaining what is 
meant by “constitutional processes” in article 11. It said: 


The treaty in no way affects the basic division of authority between the Presi- 
dent and the Congress as defined in the Constitution. In no way does it alter 
the constitutional relationship between them. In particular, it does not increase, 
decrease, or change the power of the President as Commander in Chief of the 
armed forces or impair the full authority of Congress to declare war. 

Except for the proposed foreign military assistance program, no legislation 
related to the treaty is presently contemplated or considered necessary. The 
treaty would constitute legislative authorization for our share of the expenses 
of the organization contemplated in article 9, but appropriations by Congress 
would be necessary (ibid., p. 19). 


That article 5 might require the President to order the armed forces 
into action was clearly foreseen by the opponents to the treaty in the 
Senate. To forestall this possiility Senator Watkins introduced a 
reservation to the treaty which read as follows: 

The United States understands and construes article V of the treaty as follows: 

That the United States assumes no obligation to restore and maintain the 
security of the North Atlantic area or to assist any other party or parties in 
said area, by armed force or to employ the military, air, or naval forces of the 
United States under article V or any article of the treaty, for any purpose, unless 
in any particular case the Congress, which under the Constitution has the sole 
power to declare war or authorize the employment of the military, air, or naval 
forces of the United States, shall by act or joint resolution so provide (vol. 95, 
Congressional Record, July 21, 1949, p. 9898). 

This reservation was rejected by a vote of 84 to 11 (ibid., p, 9916). 
The Senate thus repudiated the idea that. the President could not 
use the armed forces of the United States to carry out article 5 without 
congressional authority. 

The treaty was ratified by a vote of 82 to 13 (ibid.), 

It should be noted that Presidential action in sending troops. to 
Europe might rest as much upon broad considerations of foreign 
policy and national defense as on the purposes of the treaty, Strategic 
considerations vary from time to time, but at the present moment 
few would maintain that, even in the absence of the treaty, the defense 
of the United States might not require United States armed forces in 
Europe. Certainly, as has been pointed out above, the President can 
send armed forces to protect and defend our occupation of the United 
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States zone in Germany. Sending armed forces to Europe may be as 

necessary to national defense in these days of the aaevane and the 

se bomb as sending troops to Florida was in the days of President 
onroe. 

It is true that the treaty does not impose a legal obligation on the 
President to send troops, but neither does it impair his authority to 
do so. As we have noted above, the interpretation of what a treaty 
may call for in the way of sending troops 1s up to the Commander in 
Chief. The absence of a legal obligation to send troops is not a pro- 
hibition on sending them, if the Chief Executive determines that they 
are necessary to carry out the purpose of the treaty. 

Some persons have suggested that there is a distinction between 
article 3 of the treaty and article 5, contending that whatever the 
President’s powers may be under article 5 in the event of attack, he 
has no power to send troops under article 3 in advance of attack. It 
is hard to see what this alleged distinction is based upon. The Mutual 
Defense Assistance Act, which was adopted to implement the mutual- 
aid provisions of the treaty, principally under article 3, imposes no 
limitations on the President’s powers to send troops. In the hearings 
on the treaty, administration witnesses said that it was not con- 
templated that troops would be sent under article 3, but this statement 
was not inconsistent with the possibility that troops might be sent by 
the President if circumstances changed, as they have since 1949. 


G. NEED FOR COLLABORATION BETWEEN THE PRESIDENT AND THE CONGRESS 


As this discussion of the respective powers of the President and the 
Congress in this field has made clear, constitutional doctrine has been 
Jargely molded by practical necessities. Use of the congressional 
power to declare war, for example, has fallen into abeyance because 
wars are no longer declared in advance. The constitutional power of 
the Commander in Chief has been exercised more often because the 
need for armed international action has grown more acute. The lon 
delays occasioned by the slowness of communications in the eighteent 
century have — place to breath-taking rapidity in the tempo of 
history. Repelling aggression in Korea or Europe cannot wait upon 
congnamaad debate. However, while the need for speed and the 
growth in the size and complexity of the armed forces have enlarged 
the area in which the powers of the Commander in Chief are to be 
wielded, the magnitude of present-day military operations and inter- 
national policies requires a degree of congressional popeeet that was 
unnecessary in the days of the nineteenth century. Professor Corwin 
has expressed this very well: 

The point is that the sort of foreign policy which present-day conditions re- 
quire can never be kept going by attributing to the President, as in the past, the 
simple power to order the Navy around without consulting Congress. Far 
otherwise; Congress must be constantly asked to exercise powers which no 
President has ever ventured to exercise on any scale—the power to tax, to 
pledge the credit of the United States, to raise armies, to regulate commerce, 
and so forth, and so forth. And if Congress cannot be persuaded to back 
Presidential policy by bringing these powers to its support, then—the idea of 
a Presidential coup d'etat being dismissed-—the policy fails, and that is all there 
is to it (Corwin, op. cit., p. 271). 





